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Petitioner filed a petition with this Court in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determnation) for 1990,

1997, 1999 (years at issue).! Pursuant to section 6330(d),
petitioner seeks review of respondent’s determ nation. The issue
for decision is whether petitioner is entitled to any relief from
respondent’s determ nation that collection may proceed.

The parties’ stipulation of facts and the attached exhibits
are incorporated herein by this reference. Petitioner resided in
Honol ul u, Hawaii, when he filed his petition.

Petitioner did not file a Federal income tax return for 1990
and did not nmake estimated tax paynents for 1990. Respondent
filed a substitute for return on June 7, 1993. Respondent nuail ed
petitioner notices of deficiency for 1990 on June 25 and Novenber
9, 1993, to two separate addresses, determ ning that petitioner
owed a deficiency of $2,598, as well as additions to tax under
sections 6651(a) and 6654(a) of $650 and $171, respectively.
Petitioner did not file a petition with the Court to redeterm ne
the deficiency. On August 15, 1994, respondent assessed the tax

[tability including penalties and interest for 1990.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.
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On March 13, 2003, petitioner submtted a Form 656, Ofer in
Conmprom se (first offer-in-conpromse), with conpleted Form 433-
A, Collection Information Statenent for Wage Earners and Sel f -
Enpl oyed I ndividuals, offering $600 to conprom se his outstanding
tax liabilities for 1990 through 2002.

On March 31, 2003, petitioner filed Form 1040, U. S
| ndi vi dual I nconme Tax Return, for 1999, reporting a tax liability
of $3,059 and paynents of $2,752 and $1, 292, which represented
tax wthheld from 1999 and an overpaynent credit from 1998,
respectively. Respondent disallowed the $1,292 over paynent
credit pursuant to section 6511.°2

On April 28, 2003, the first offer-in-conprom se was
returned because petitioner failed to file a Form 1040 for 1997.

On May 19, 2003, respondent assessed tax liabilities al ong
with penalties and interest for 1999.

On June 25, 2003, petitioner submtted a second Form 656
with a conpleted Form 433-A (second offer-in-conprom se),
of fering $200 to conpronmise his tax liabilities for 1980 through

2002.

2 The Internal Revenue Service determned the return for
1998 was not filed within 2 years fromthe tinme the tax was paid.
Petitioner’s credit fromw thheld taxes and excess FICA for 1998
was paid on April 15, 1999, and his 1998 Federal incone tax
return was filed on May 5, 20083.
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On June 27, 2003, respondent received petitioner’s Form 1040
for 1997, reporting a tax liability of $2,069. He did not nake
any estimted paynents for 1997.

On July 28, 2003, the second offer-in-conprom se was
returned because petitioner failed to file a Form 1040 for 1997.
Al t hough respondent received the Form 1040 for 1997 on June 27,
2003, it was not processed until August 18, 2003. On August 18,
2003, respondent assessed the tax liability including penalties
and interest for 1997.

On Novenber 25, 2003, petitioner submtted a third Form 656
with a conpleted Form 433-A (third offer-in-conpromse). The
third offer-in-conprom se was rejected because the anount offered
was | ess than the reasonable collection potential.?

On Cctober 13, 2004, respondent mailed petitioner a Notice
of Federal Tax Lien Filing and Notice of Your Right to a Hearing
Under I RC 6320 (notice of Federal tax lien) for the years at
i ssue. The notice of Federal tax |ien advised petitioner he was
entitled to request a hearing to appeal the collection action and
to discuss optional paynent nethods. On Novenber 15, 2004,
petitioner submtted Form 12153, Request for a Coll ection Due

Process Hearing. |In his request, petitioner asserted he earned

3 Petitioner was mailed his last rejection letter on Dec.
22, 2004, which gave him 30 days to respond and/or appeal. He
failed to tinely file an appeal, and his offer-in-conprom se was
cl osed Jan. 21, 2005.
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insufficient inconme to generate a tax liability in 1990, and he
did not have tax liabilities for 1997 and 1999 because he had
sufficient overpaynment credits from subsequent tax years to
satisfy any outstanding tax liability. On June 1, 2005,
petitioner mailed a Form 433-A to respondent’s Appeals Ofice,
where his hearing request was bei ng consi dered.

On Cctober 17, 2005, Settlenment O ficer Kathleen Derrick
mai |l ed petitioner a letter scheduling a tel ephonic hearing. The
letter informed petitioner he could not contest the underlying
income tax liability for 1990 because he had received a statutory
notice of deficiency for that year and had not filed a petition
in Tax Court. The letter also included literal transcripts for
1990 and 1997 through 2003 reflecting the bal ances due and the
paynents that were applied to those years.* The letter indicated
that if there were any “paynments for which you believe you have
not been credited, please provide copies of cancelled checks for
t hese paynents”.

On Novenber 3, 2005, a tel ephonic hearing was held between
Ms. Derrick and petitioner, during which petitioner asserted he

did not owe any of the incone tax liabilities for the years at

4 The transcripts indicated overpaynent credits of $300 and
$678 were transferred from 2000 and 2001, respectively, and
applied to petitioner’s 1989 tax liability. The transcripts also
i ndi cated overpaynent credits of $1,309 and $677 were transferred
from 2002 and 2003, respectively, and applied to petitioner’s
1990 tax liability.
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i ssue because he earned insufficient inconme in 1990 and had
sufficient overpaynents from subsequent tax years to satisfy any
tax liabilities for 1997 and 1999. Petitioner also infornmed M.
Derrick that he was unsure whether he received the notice of
deficiency for 1990 because he was transient at that tine.

On Novenber 21, 2005, respondent’s Appeals Ofice issued
petitioner a notice of determ nation sustaining the filing of the
notice of Federal tax lien. In the notice of determ nation, M.
Derrick found that the 1990 notice of deficiency was nmailed to
the correct address, and as a result petitioner could not dispute
the underlying liability for such year. She also found that
petitioner’s overpaynent credits did not satisfy his outstanding
tax litabilities for 1997 and 1999 because the credits were used
to offset petitioner’s 1990 tax liability.®> Additionally, Ms.
Derrick expl ained that petitioner was barred fromusing the
$1,292 credit from1998 to offset his outstanding tax liabilities
because the 1998 return was filed nore than 2 years fromthe tine
the tax was paid.® Petitioner refused to discuss any collection

alternatives during the hearing.

> Ms. Derrick’s determnation did not indicate petitioner’s
overpaynent credits were also used to offset his outstanding
liability in 1989. See supra note 4.

6 See supra note 2. Petitioner did not raise this issue at
trial.
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In response to the notice of determ nation, petitioner filed
his petition with this Court on August 25, 2005.

| . St andard of Revi ew

Where the validity of the underlying tax liability is
properly at issue, the Court will review the matter de novo.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); Goza V.

Commi ssi oner, 114 T.C. 176, 181 (2000).7 The underlying tax

l[iability is properly at issue if the taxpayer did not receive a
statutory notice of deficiency or otherw se have an opportunity

to dispute the tax liability. Sec. 6330(c)(2)(B); see Behling v.

Comm ssioner, 118 T.C. 572, 576-577 (2002).

VWere the validity of the underlying tax liability is not
properly at issue the Court wll review the Conm ssioner’s

determ nati on for abuse of discretion. Sego v. Conmni Ssioner,

supra at 610; Goza v. Conmi ssioner, supra at 181. The abuse of

di scretion standard requires the Court to deci de whether the
Comm ssioner’s determ nation was arbitrary, capricious, or

wi t hout sound basis in fact or law. Wodral v. Conm ssioner, 112

T.C. 19, 23 (1999); Keller v. Conm ssioner, T.C Meno. 2006-166;

Fow er v. Commi ssioner, T.C Meno. 2004-163.

" The term“underlying tax liability” under sec.
6330(c)(2)(B) includes anmbunts sel f-assessed under sec. 6201(a),
together with penalties and interest. Sec. 6201(a)(1);

Mont gonery v. Conmm ssioner, 122 T.C. 1, 9 (2004); sec.
301. 6201-1, Proced. & Adm n. Regs.




1. Tax Year 1990

Respondent nmail ed petitioner two notices of deficiency for
1990. On cross-exam nation by respondent’s counsel, petitioner
admtted receiving the notice of deficiency for 1990. Therefore,
petitioner’s underlying inconme tax liability for 1990 is not
properly at issue, and this Court will review respondent’s
determ nation for 1990 for abuse of discretion.

At the hearing, petitioner did not challenge the
appropri ateness of the intended nethod of collection, discuss
collection alternatives, or raise a spousal defense. See sec.
6330(c)(2)(A). Petitioner raised only argunents he was precl uded
fromcontesting; i.e., that he does not owe the underlying income
tax liability because he did not earn enough inconme to be taxed.

Therefore, this Court concludes respondent’s determ nation
to proceed with collection of the tax liability assessed agai nst
petitioner for 1990 was not an abuse of discretion.

I[11. Tax Years 1997 and 1999

Petitioner was not issued a notice of deficiency for tax
years 1997 or 1999, and he did not otherw se have a prior
opportunity to dispute the tax liabilities. Therefore,
petitioner’s underlying tax liabilities for 1997 and 1999 are at
issue, and this Court will review respondent’s determ nation for

1997 and 1999 de novo.
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During the hearing and at trial, petitioner contended he did
not owe Federal incone tax liabilities for 1997 and 1999 because
he had sufficient overpaynent credits from subsequent tax years
to satisfy any liability for such years. The taxpayer bears the
burden of proving the Comm ssioner’s determ nations are
incorrect. See Rule 142(a).

The parties stipulated respondent’s literal transcripts of
account for petitioner’s 1990 and 1997 through 2003 tax years.
The transcripts reflected, inter alia, all paynents received by
respondent for petitioner’s tax liabilities. The bal ances that
remai ned were consistent with the anounts respondent is
attenpting to collect.

Petitioner did not produce any evi dence supporting
unreported paynents to offset his outstanding tax liabilities.

At trial, he nerely testified that he did not owe a tax
l[tabilities for 1997 or 1999. This Court cannot assune
petitioner previously paid the tax liabilities respondent is
attenpting to collect wthout credible evidence show ng
petitioner made greater paynents to respondent than those
reflected in the transcripts.

At trial petitioner also clainmed he filed two tax returns
for 1999. He testified the first was tinely filed by himand the
second untinely return filed on March 31, 2003, was filed by his

attorney. Petitioner did not produce any docunentation to
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support that his 1999 return was filed tinely. Thus, petitioner
did not neet his burden of proof.

Accordingly, this Court finds that respondent correctly
determ ned that collection could proceed for 1997 and 1999. See

Boyd v. Comm ssioner, 117 T.C 127, 131-132 (2001).

I n reaching these hol dings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




